The European Community is an "incipient federal structure," 1 even if its scope of operation is limited in subject matter and its creation derives from "a network of treaties rather than [from] a formal constitution." 2 A federal structure at once protects, even nurtures, pluralism and coordinates the constituent units in the interest of a union. 3 Federal legislation promotes the interests of the larger unit; a limitation of powers in the constitutive document preserves the integrity of the members. In the American federation, the United States Supreme Court defines the balance between the reach of state and federal law. The balance, moreover, shifts over time as new or different concerns call for accommodation. In so doing, the Court not only deals with direct attacks on state or federal legislation or with problems of interpretation ( or gap filling) raised by new or different concerns, but also performs a creative function. In the fashion of a common law court, it develops the law either by creating "federal common law" or by declining to do so, in the latter case thus preserving or extending the applicability of state law. Even when it does develop federal common law, the Court may derive the new federal rule from state law rather than fashioning one anew. 4 The Court of Justice of the European Communities renders binding decisions in direct actions challenging the validity of Community legislation or administrative action, 5 thus contributing to the definition and developt It is with thanks and affection that I dedicate this essay to Eric Stein, who first introduced me to European Community law when he appointed me his research assistant in 1957. His contribution to teaching and scholarship has been singular and has earned him the respect of the profession around the world. Many of us owe him much more: for his help and support in our personal and professional development and for his friendship over the years.
• Dean and Professor of Law, University of Illinois; Honorary Professor, University of Freiburg i. Br 6 on the interpretation of a question of Community law when such a question is relevant to the decision of a case pending before a national court and that court has referred the question to the Court of Justice. 7 In article 177 cases, the Court technically answers only a question put to it for purposes of a specific case pending in another (a national) court. However, "as the case law of the European Court becomes more abundant . . . national judges [may be expected] increasingly to follow a similar approach whether the 'precedent' is to be found in a judgment in a 'direct action' or in a ruling of the Court under article 177." 8 As in a common law system, the Court's influence thus extends beyond the particular case; its decisions serve as sources of Community law. 9 Technically, perhaps, interpretation of a statutory text and even gap filling (the latter deriving from some pre-existing legislative action) are different from judicially declared rules of law (federal common law) in which a court takes the initiative. This difference, however, must not be overstated. In all cases, there must exist federal authority to adopt the statute, to extend a statutory rule through gap filling, or to bring a subject matter within the federal domain so that a federal rule can be fashioned for it. 10 The real difference between federal common lawmaking in the United States and in the Community may therefore lie in the respective extent to which there exists authority in the first place to extend the reach of federal law.
The European Court has made some Community (federal) law, primarily in the "constitutional" area. Thus, it "discovered ... [a supremacy clause] in the interstices of the new legal order," 11 undertook to extend the Community's treaty-making power, 12 declared the direct effect of directives, 13 Community legal order." 14 The Court's case law thus promoted the goals of integration and the efficacy of Community law, while simultaneously safeguarding individual rights against governmental action. These developments are not surprising. They define and refine the relationship of the Community to its members and the role of the Court in the constitutional framework. Once the nature of the Communities as incipient federal structures and the notion of treaty-based federalism 15 are accepted, it follows that Community public law will evolve as in any federal structure.
Private law is the law of the individual states in the European Community, as it is for the most part 16 The prohibitions of article 3(2) do provide due process standards: even though contained in an interstate recognition convention, the prohibitions of article 3(2) are domestic law in each of the six original member states and thus bar the assertion of jurisdiction on one of the prohibited grounds even when extrastate recognition is not in issue (for instance, when there exists local property sufficient to satisfy any judgment). Nevertheless, the prohibitions of article 3(2) are fixed. The American due process clause -with no fixed content -is perhaps more adaptable as different needs and problems of co=unity building evolve. It is perhaps the lack of [Vol. 82:1323 requirement, however, does provide that judgments rendered in the exercise of specified jurisdictional bases are entitled to recognition and enforcement in other Community countries. 21 The proper assertion of jurisdiction thus is not a prerequisite for in-state validity under a federal due process standard as in the United States, but it is a prerequisite for mandatory 22 out-ofstate recognition.
The full faith and credit requirement is a matter of federal law in the United States and of Community law in Europe. 23 And since the requirement of recognition and enforcement of a sister state's judgment depends on the rendering state's proper exercise of jurisdiction, this questionwhat makes for jurisdiction? -itself becomes a question of federal law for recognition purposes. Were it otherwise, that is, if it were up to the individual state to specify the reach of its judicial jurisdiction, each state would be in a position to affect and define other states' obligations to recognize and enforce its judgments. Yet a full faith and credit requirement represents a federal ordering of the interstate common market in judgments. It follows that the precondition to the federal requirement cannot be left to the unilateral action of those whose relations are to be ordered and whose divergent interests are to be accommodated. In the Co=unity, the Brussels Convention proscribes specified exorbitant rules of jurisdiction (article 3), provides certain special jurisdictional bases in article 5 (e.g., for contract and tort), and establishes specific rules for insurance (articles 7-12), credit sales (articles 13-15), and cases of exclusive jurisdiction (article 16). Thus, there is no room for further discretionary recognition and, as mentioned earlier, less need than in the United States for additional controls by means of a due process clause. See note 20 supra. Zivilprozessrechls, 15 EuR 329, 339, 347 (1980) , suggests that the Jurisdiction and Recognition Convention, supra note 20, does not represent "real" Community law but rather is a traditional international treaty, the interpretation of which should respect national interests and not intrude into concerns of national substantive law. This suggestion accords no or too little weight to the fact that the Convention represents the implementation of the mandate of EEC Treaty, supra note 6, art. 
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B. The U.S. and the European Experience
In the United States, review of jurisdiction for full faith and credit purposes is readily understood as involving a question of federal law, 24 perhaps because review ofjurisdictiongenerallj'-i.e., on due process grounds for in-state validity-is also an accustomed federal function. Federal review for either purpose (due process or full faith and credit) does not necessarily mean that a completely new rule will be fashioned. 25 Rather, as mentioned earlier, an existing rule of state law may be adopted as the federal standard 26 or state law may be left undisturbed -not because it "applies" of its own force but because the outer limits set by federal law as part of its interstate ordering function have not been transgressed. 27 The European Court similarly is called upon to interpret the Community's full faith and credit requirement in the interest of the uniform interpretation and application of the Jurisdiction and Recognition Convention (in response to a referral similar to one under article 177 of the EEC Treaty). 28 However, it has an uneven record in giving a federal meaning to the jurisdictional prerequisites of that requirement. Thus, in tort, the Convention provides for the recognition of judgments 29 rendered in the state "where the harmful event occurred." 30 The phrase was deliberately left ambiguous in order "to overcome a fundamental disagreement whether jurisdictional competence in tort cases should be accorded to the courts of the place where the defendant 'acted' or to those of the place where the plaintiff sustained injury (where these lie in separate countries)." 31 The ambiguity could have been resolved by the Court in the same way in which it had dealt with the term "performance" in the contract section (to be discussed presently): leave it to the choice of law rules of the forum to localize the tort and recognize the exercise of jurisdiction by the state whose substantive law governs the tort. The result would have been -depending on the specific facts of a case -that one or two states, or even none, might have had jurisdiction. In any event, there would not have been a Community-wide 24 rule. The Court did not choose this course. Instead, it provided its own interpretation of the provision, thus substituting a uniform rule for potentially divergent national approaches. The rule adopted does not select one of the two possible fora to the exclusion of the other, but rather -in keeping with modem, plaintiff-favoring choice-of-law rules in tort 32 -permits the plaintiff to sue in either state. domicile, 40 a defendant may also be sued, "in matters relating to a contract, in the court for the place of performance of the obligation in question." Since bilateral contracts will involve obligations on both sides, one interpretive problem concerns the definition of the relevant obligation. A further question is how the "place of performance" of the relevant obligation should be defined.
A. -what is the Relevant "Obligation"?
The Obligation at Issue in the Litigation
In DeBloos v. Bouyer, 41 the Court of Justice held that the term "obligation" in article 5(1) refers to the contractual obligation forming the basis of the legal proceedings. It is the purpose of the Convention, the Court noted, not to permit situations in which a number of courts have jurisdiction in respect of one and the same contract. Thus, a forum should not have jurisdiction when. it has contact with just any obligation arising under the contract in question, but only if the obligation to be performed in the forum is the one on which the plaintiff bases his claim. 42 In DeBloos, a Belgian distributor sought compensation in a Belgian court from his French supplier for terminating the distributorship agreement in violation of the Belgian statutory notice requirement. What is the nature of his compensation claim: is it an "independent" (ie., primary) claim or is it ancillary to the notice requirement? That, said the Court in DeBloos, is a matter for determination by the national court under its conflicts rules. Under French confilcts law, Belgian law was applicable to the distributorship agreement. But Belgian law was unclear on the proper characterization of the claim, with the result that the tie-in between "obligation" and "performance" (to be discussed) might lead to contradictory results. If the obligation to provide compensation is independent, it has to be performed at the debtor's (supplier's) domicile. In contrast, if it is ancillary to the main obligation to give notice, it -like notice -should have been performed at the distributor's domicile. 43 The Court's view has been criticized on several grounds. One argument is that splitting the contract into various obligations may bring into play the whole range of differences among national conflicts rules, since the law applicable to the contract will determine whether an obligation is to be characterized as a primary or secondary obligation. 44 National conflicts rules with respect to the sale of goods display at least four different approaches. 92 JT 637 (1977) , held that the duty to pay damages constituted an independent obligation. This would ordinarily have meant that jurisdiction lay with French courts. The Belgian court, however, affirmed its own jurisdiction because two of the three claims involved in the action bore a relationship to Belgium, and article 22 of the Convention permits connected claims to be decided by the same tribunal. This approach was subsequently disapproved in Schuh GmbH v. Jacqmain 55. CODE CIVIL DE LA FRANCE art. 1247; CODE CIVIL BELGE art. 1247; CODE CIVIL DU LUXEMBOURG art. 1247; BOB § 269 (W. Ger.). The rule is the same in Greece. See CODE CIVIL HELLENIQUE art. 320. However, in Belgium, France, and Germany the Uniform Law on the International Sale of Goods is in force, as it is also in the Netherlands and the United buyer sues an Italian seller in Germany for damages arising from an alleged breach of contract. Under the applicable German law, money debts have to be paid at the debtor's domicile. German courts, therefore, do not have jurisdiction. Italian courts also lack jurisdiction, if they apply Italian law and conclude that money debts are to be paid at the creditor's domicile. If, on the other hand, the German court had jurisdiction over the buyer's claim for damages and the seller sued for the contract price in Italy, the decision in .DeBloos 56 would again result in an undesirable cumulation of jurisdiction.
The Most Characteristic Obligation
A number of authors suggest that money debts should be disregarded as "obligations," the performance of which confers jurisdiction within the meaning of article 5(1), precisely because money can be paid at so many different places. A principal reason for providing for jurisdiction at the place of performance of an obligation is the close connection between the performance and the availability of evidence, witnesses, expert opinions, and the like. Such a connection may not exist in the case of monetary obligations. 57 The suggestion that the obligation to pay money be excluded as a place of performance for jurisdictional purposes is very much in tune with contemporary developments in European conflicts law, which adopt references to the place of the "closest connection" 58 or, in contract, to the place of performance of the obligation that is characteristic of the transaction. 59 The 1980 Convention of the European Communities on the Law Applicable to Contractual Obligations (not yet rati.fied) 60 takes the same approach. With respect to the topic under discussion, the two approaches coincide: in most cases the payment of money is not characteristic of the contract 61 and, as a result, does not have the close connection to the forum that is the premise underlying article 5(1). Adoption of a "characteristic obligation" approach62 by the European Court of Justice would have the advantage that all litigation with respect to the contract would be concentrated at the place where the characteristic obligation has to be performed. It is a separate question whether the definition of this criterion should be left to national courts or be undertaken by the Court itself. As stated initially, 63 the definition of jurisdictional standards for recognition purposes is a federal function. The Court should either undertake such a definition or, as in other cases, 64 perform its federal function through its oversight in referral cases.
B. Place of Peiformance
I. The National Law Interpretation: The Shortcomings of Tessili
Further uncertainty with respect to the interpretation of the "place of performance" in article 5(1) adds to the confusion. In Tessi/iv . . Dunlop, 65 tjie European Court of Justice held that that phrase is to be interpreted by reference to the law applicable to the contract as determined by the conflicts law of the forum. National laws differ considerably in their definition of the place ofperformance. 66 Thus, there was no way to find a common solution and the definition of a community rule may have been rejected as an alternative because its substitution for the rules of national law may have been considered inappropriately intrusive. 67 A principal substantive argument advanced in support of the nationalapplicable-law approach of Tessi/i (the "lex causae" solution) is the concern that an autonomous concept of the place of performance might lead to a place which, in fact, differs from the real place of performance. In the view of some authors, this would defeat the reason for providing an alternative to domiciliary jurisdiction at the place where the performance of the obligation and any proceedings concerning it come together. 68 In addition, the government of the United Kingdom maintained in its statement in Tessi!i 69 that a Community definition of the place of performance would, for practical purposes, determine that place as a matter of substantive law of contract, to be applied as such in all member states. Given existing differences in national law, such a Community definition, the argument goes, could result in a change in the law of some, perhaps all, of the member states. The effect of the ruling would extend to all aspects of performance of contracts of the type in question and would have repercussions even beyond the performance of the contract. It would extend to those other aspects of the law that are directly or indirectly linked with performance. Moreover, the question of where performance is to take place would call for a separate answer for every type of contractual relationship, and would in every instance ultimately be a matter for referral to the Court of Justice. Serious uncertainty would be introduced into the law. 70 Adoption of a Community meaning need not affect substantive law. Each state remains free to define the place of performance for substantive law purposes.7 1 That, then, leaves the question of "harmony" between substantive law and the law of jurisdiction, on the one hand, and between choice-of-law rules and the law of jurisdiction, on the other. There is, of course, no magic -no necessity -in such harmony. The American experience (which indeed seems relevant 72 ) shows that contacts for jurisdiction may well differ from those relevant for the determination of the applicable law. 73 Moreover, it may well be -as the concluding comments will try to show -that the elaboration of tight independent (Community level) jurisdictional standards may ultimately promote "harmony" between jurisdictional and applicable law. Standards in substantive law, finally, may still differ from those in jurisdictional law. But if, as a result of "harmony" between jurisdiction and applicable law, the forum neither has jurisdiction [Vol. 82:1323 nor furnishes the applicable law, what difference does the content of its substantive law make in the particular case?
The history 74 of article 5(1) shows that the choice of the place of performance was a compromise. 75 This choice was made to introduce a stable criterion for jurisdiction. 76 The provisions will not achieve that objective when the place of performance may point in as many different directionsas a result of national law divergencies -as do the various definitions of "obligation" discussed above. Instead, a "European answer" 77 80 were payable at the debtor's address. The Court of Justice observed that one purpose of article 5(1) was to give jurisdiction to a court with a close connection to the case, 81 added that article 6 of the Contract Choice of Law Convention 82 applies to employment contracts the law of the country where the employee habitually does his work, and then concluded that for claims arising out of employment contracts, the close connection for jurisdictional purposes is at the place whose law governs the contract. That law, in tum, "is determined by the obligation characterising the contract ... and is normally the obligation to carry out work." 83 Employment contracts have long had a special place in conflicts law, perhaps even earlier in Europe than in the United States. This importance was the result of concern over providing protection for the weaker party. Experience has been similar in insurance contracts. However, by the same token, there is something special about all contract types -hence the growing importance for choice-of-law purposes of the place where the characteristic obligation is to be performed. 84 Particularly for those who seek "harmony" between jurisdiction and choice of law, 85 an interpretation of article 5(1) along these lines should suggest itself as natural.
The suggestion, by implication, is that the Court should opt for the characteristic obligation approach in dealing with "obligation" and "place of performance" under article 5(1). This is not the only possibility, of course. The Court could also select one of the national rules, such as section 29 of the German Code of Civil Procedure, which is said to have been a model for article 5(1). 86 However, suggestions in the literature 87 favor the "characteristic obligation" approach, as does newer legislative reform. 88 Adoption of this approach would also have the advantage of eliminating from the range of jurisdictional alternatives the place of payment of a money debt. This effect is especially desirable when such payment is to occur at the creditor's address since it would then also accord with the Convention's objective to eliminate the forum actoris (exorbitant jurisdiction). 89 All this said, however, it is important to remember that Ivene/ 90 was an employment case and that, despite the generally applicable rationale which underlies that decision, the Court of Justice has said nothing expressly that would indicate a wider reach, let alone signal a general departure from (the [Vol. 82:1323 "overruling" of) .DeB/oos. 91 Indeed, Ivene/ has been criticized: "[T]he .DeB!oos decision appears to be the most realistic in the light of the wording of article 5(1) [' ... the place of performance of the obligation in question') which makes no distinction between contracts of employment and other contracts." 92 True, but neither does the wording require that the definition of "obligation" and "place of performance" be determined by national law.
Instead, the suggestion is that the characteristic obligation approach, qua Community definition, be extended beyond employment contracts.
Ill. CONCLUSION Advocate-General Warner gave an impressive list in his submissions in a 1980 case 93 of the many instances in which the Court has opted for an independent interpretation. In general, that trend continues. 94 This is as it should be if the legal integration, which article 220 of the EEC Treaty and, in implementation, the Brussels Convention have as their objective, is to be achieved. 95 Both the United States and the Community are non-unified legal systems. Beyond the subject matter of delegated federal (Community) powers or those areas touching upon federal concems, 96 there is no general lawmaking power on the federal level, either for making substantive private law or for establishing choice-of-law rules. With respect to the latter, there are some minimal federal constitutional limitations in the United States. 97 Even these do not exist in the Community to the same extent. An earlier attempt to unify choice-of-law rules for tort and contract by convention failed, 98 and the current (1980) convention unifying only contracts choiceof-law rules has, so far, received only one ratification (France) . 99 It is against this background of substantive and conflicts law divergence that jurisdictional standards must receive federal/Community-level defini-tion, if there is to be a basis for mandatory recognition and enforcement of judgments. Litigation at the place of the closest connection will prevent forum shopping, just as uniform substantive and conflicts law will lead to predictable results. To accomplish these aims, however, the definition of the jurisdictional standards cannot be left to the individual units that are to be integrated.
Will the suggested federal/Community-level definition of jurisdictional standards then result in a greater, and perhaps undesirable, divergence between them and choice-of-law standards? In the United States, minimal contacts to the forum have been accepted for the sake of the plaintiff's convenience in the choice of forum. In a system with a federal due process prescription it should follow -but has not as fully as some would wishthat a much closer connection of the forum to the transaction or the parties should be required before the forum may apply its own law. 100 Europe lacks this kind of express due process provision. The Jurisdiction and Recognition Convention, however, provides an analogue: specific jurisdictional provisions to be interpreted on the Community level. An evolution of a jurisdictional standard that localizes litigation at the place of the closest connection or the characteristic obligation should, in logic, often lead to the application of forum law. If national choice-of-law rules continue to evolve toward similar tests (even without the benefit of a Choice-of-Law Convention), Europe may have a measure of harmony between choice-of-law and judicial jurisdiction long before the United States.
